
 

 
BPC Committees Workshop and Briefing 

Wednesday, July 23, 2008 
1:00 p.m. – 4 45 p.m. 

Port of Oakland Board Room (2nd Floor) 
530 Water Street, Oakland California 

 
 

AGENDA 
 

1:00 p.m.     Welcome and Introductions – Ellen Johnck, Executive Director  
  

1:05 p.m. – 2:15 p.m. 
I. Air and Water Quality 

a. BPC’s and BAAQMD's Bay Area Seaport Emissions Inventory Project: Rick Rhoads, 
Moffatt & Nichol 

b. Port of Oakland’s Maritime Air Quality Improvement Plan: Richard Sinkoff, Port of 
Oakland 

c. Impact of Air Quality Regulations on the Maritime Industry: Keith Casto, Sedgwick, 
Detert, Moran & Arnold, LLP 

d. Recent Trial Court Storm Water Decision: David Ivester, Briscoe Ivester & Bazel, LLP 
 

 
2:15 p.m. – 3:30 p.m. 

II. Transportation and Marine Infrastructure 
a. Trade Corridor Improvement Fund (TCIF) Bond Projects: 

i. Overview/State and Regional Context:  Carolyn Clevenger, Metropolitan 
Transportation Commission 

ii. Specific Projects:   Steve Gregory, Port of Oakland; 
b. FY 2009 Energy and Water Appropriations (House and Senate markup) : Ellen 

Johnck, BPC 
c. Marine Construction Needs and Proposed Projects: Ellen Johnck, BPC 
 

 
3:30 p.m. – 4:45 p.m. 

III. Federal and State Wetlands and Riparian Area Policy and Issues 
a. State wetland and riparian areas policy development: Bill Orme (via telecom), State 

Water Resources Control Board 
b. Federal Clean Water Act Section 404 Activities and Issues Post-Rapanos: Tom 

Cavanaugh, U. S. Army Corps of Engineers, SPD; Eric Raffini, U. S. EPA Region IX 
i. Regulatory Guidance Letter dated  June 26, 2008, Jurisdictional Determination 
ii. New Federal Corps/EPA Wetlands Compensatory Mitigation Rule (April, 2008) 

 
IV. Other Business 

a. AB 1017, as amended July 2, Assemblymember Fiona Ma, CEQA Appeals 
b.  State Water Resources Control Board’s Strategic Plan: : Ellen Johnck, BPC 
 
 

 
 
 
 
 
 

 





Agenda III: a DRAFT 
STATE WATER RESOURCES CONTROL BOARD
 


RESOLUTION NO. 2008­


DEVELOPMENT OF A POLICY TO PROTECT WETLANDS AND RIPARIAN AREAS
 
IN ORDER TO RESTORE AND MAINTAIN THE WATER QUALITY AND BENEFICIAL USES
 


OF THE WATERS OF THE STATE
 


WHEREAS: 


1.	 Over 85 percent of historic wetland and riparian acreage in California has been lost according 
to published research estimates. Remaining resources continue to be vulnerable to future 
impacts from projected population growth, land development, sea level rise, and climate 
change in California. 


2.	 Although physically occupying only a small percentage of California watersheds, wetlands and 
riparian areas provide valuable water quality functions such as flood control, pollutant filtration, 
water supply and replenishment, recreation, and habitat for a wide variety of plants and 
animals. Wetlands and riparian areas act to promote the health and existence of other vital 
natural resources, and provide significant economic benefits to California. 


3.	 The value of wetlands and riparian areas has been recognized in California through the 
enactment of the California Wetlands Conservation Policy that sets a goal to "ensure no overall 
net loss and achieve a long-term net gain in the quantity, quality, and permanence of wetlands 
acreage and values in California in a manner that fosters creativity, stewardship, and respect 
for private property" (Executive Order W-59-93). 


4.	 The State has relied primarily on requirements of the Federal Water Pollution Control Act 
(33 U.S.C. § 1251 et seq.) (Clean Water Act) to protect wetlands and riparian areas for water 
quality goals. 


5.	 Recent U.S. Supreme Court rulings (Solid Waste Agency of Northern Cook County v. 
U.S. Army Corps of Engineers, 2001 and Rapanos v. United States, 2006) have reduced the 
jurisdiction of the Clean Water Act over wetland and riparian areas by limiting the definition of 
"waters of the United States." These decisions necessitate the use of California's independent 
authorities under the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.) to 
protect these vital resources. 


6.	 In 2003, the State Water Resources Control Board (State Water Board) issued a report to the 
Legislature titled, Regulatory Steps Needed to Protect and Conserve Wetlands Not Subject to 
the Clean Water Act (Supplemental Report of the 2002 Budget Act Item 3940-001-0001). This 
report reviewed the critical role that wetlands and riparian areas have in protecting the 
beneficial uses of waters thro~ghout the State. Consistent with the State Water Board and 
Regional Water Quality Control Boards' (Regional Water Boards) (collectively California Water 
Boards) 2001 Watershed Management Initiative, this report further recognizes that a 
watershed-level approach is needed to protect wetlands and riparian areas and their 
assocJ::tted water quality functions. 
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7.	 In 2004, State Water Board staff initiated a Workplan upon the California Environmental 
Protection Agency's request (Workplan: Filling the Gaps in Wetland Protection) to address the 
waters of the State that are no longer protected under the Clean Water Act. This Workplan 
specified the need to adopt a State wetland definition to "provide a standard metric to help 
determine compensatory mitigation requirements and compliance with [the] 'no net loss' policy 
[Executive Order W-59-93]." In addition, the Workplan included developing a statewide policy 
for wetland protection "at least as protective as the federal requirements." To immediately 
address part of "the gap," the State Water Board adopted general waste discharge 
requirements for minor discharges to non-federal waters (Water Quality Order 2004-0004 
May 4,2004). 


8.	 In 2007, the State Water Board completed a research study contracted with UCLA titled An 
Evaluation of Compensatory Mitigation Projects Permitted Under Clean Water Act Section 401 
by the California State Water Resources Control Board, 1991-2002. This evaluation identified 
a number of concerns in the California Water Boards' compliance with the California Wetlands 
Conservation Policy and in the protection of water quality and beneficial uses; also it identified 
strategies to address these concerns. 


9.	 In 2007, State Water Board staff completed public scoping meetings on wetland and riparian 
area policy alternatives and considered comments received in accordance with the California 
Environmental Quality Act. 


THEREFORE BE IT RESOLVED THAT: 


1.	 The State Water Board recognizes the beneficial services of wetlands and riparian areas for 
people and wildlife in protecting and improving water quality, providing fish and wildlife habitat 
including unique plant communities (Le., wetland and riparian vegetation), storing floodwaters, 
maintaining surface water flows in dry periods, and other valuable functions. California has a 
rich ecological diversity, therefore, the State Water Board further recognizes that watershed 
focused planning is the most effective strategy for maintaining and enhancing these functions. 


2.	 The State Water Board will take action to ensure the protection of the vital beneficial services 
provided by wetlands and riparian areas through the development of a statewide policy to 
protect wetlands and riparian areas (Policy) that is watershed-based, and that extends to all 
perennial, intermittent, and ephemeral watercourses, including wetlands, from headwater 
regions to lowland river mouths. 


3.	 The State Water Board staff will examine the environmental issues, evaluate the relevant 
alternatives, and make recommendations regarding the Policy. To ensure a comprehensive 
scope, the staff is directed to consider additional alternatives and recommendations other than 
those outlined in the 2004 Workplan. 


4.	 In recognition that successful Policy implementation will require a supporting level of internal 
program infrastructure, major policy areas should be addressed in a step-wise fashion and 
implemented in phases to allow for commensurate program development. The Policy shall 
support efforts to collect wetland data to monitor progress towards statewide wetland 
protection and to evaluate the level of program resources needed, including staffing, to 
undertake the next phases. 
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5. The State Water Board staff will develop the Policy in three phases: 


Phase 1 - establish a Policy to protect wetlands from dredge and fill activities. Staff is directed 
to develop and bring forward for State Water Board consideration: (a) a wetland definition that 
would rely on the United States Army Corps of Engineers' wetland definition to the extent 
feasible, but would also reliably define the diverse array of California wetlands, (b) a wetland 
regulatory mechanism based on the 404 (b)(1) guidelines (40 C.F.R. parts 230-233) that 
includes a watershed focus, and (c) an assessment method for collecting wetland data to 
monitor progress toward wetland protection and to evaluate program development. 


Phase 2 - expand the scope of the Policy to protect wetlands from all other activities impacting 
water quality. Staff is directed to develop and bring forward for State Water Board 
consideration: (a) new beneficial use definitions, (b) water quality objectives, and (c) a 
program of implementation to achieve the water quality objectives, as necessary, to protect 
wetland-related functions. 


Phase 3 - extend the Policy's protection to riparian areas. Staff is directed to develop and 
bring forward for State Water Board consideration: (a) new beneficial use definitions, (b) water 
quality objectives, and (c) a program of implementation to achieve the water quality objectives, 
as necessary, to protect riparian area-related functions. 


6.	 The State Water Board staff will begin Phase 1 immediately with a target completion date of 
mid-2009. Work on Phases 2 and 3 will follow in subsequent years. Phase 1 work products 
will include: 


a.	 An overarching policy statement establishing the intent of the California Water Boards to 
protect all waters of the State using a watershed approach in coordination with the 
Regional Water Boards; other local, State, and federal agencies; and local watershed 
and stakeholder groups and forums. 


b.	 A wetland definition that that would rely on the United States Army Corps of Engineers' 
wetland definition to the extent feasible, but would also reliably define the diverse array of 
California wetlands. Staff is directed to consider alternative definitions in addition to 
those outlined in the 2004 Workplan. 


c.	 A framework for protecting water quality and beneficial uses that relies on sequential 
avoidance, minimization, and mitigation of impacts. 


d.	 Guidance on tracking wetland condition and function to monitor wetland protection and 
other required data to evaluate necessary program development resources. 


7.	 The State Water Board staff is directed to develop the Policy using a collaborative process that 
involves the Regional Water Boards. A California Water Board development team 
(Development Team) will be formed for the Policy. The Development Team will consider and 
utilize relevant plans, policies, and technical documents already adopted or being developed 
by the Regional Water Boards. The Development Team will coordinate with other State and 
federal agencies and interested stakeholders to ensure a high degree of public involvement 
and agency coordination throughout the Policy development process. 
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8.	 At all phases, the Policy is intended to complement and support Region-specific plans and 
policies to protect wetlands and riparian areas and should recognize the Regional Water 
Boards' essential role in implementing and informing statewide policy. 


CERTIFICATION 


The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and correct 
copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control 
Board held on April 15, 2008. 


Jeanine Townsend 
Clerk to the Board 
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Contacts 
Washington orlice 
1900 K Sireet, NW 
Washington, DC 20006-1109 


Virginia S. Albrecht 
(202) 955·1943 
valbrecht@hunlon.com 


Deldre G. Duncan 
(202) 955·1919 
dduncan@hunton.com 


Brent A Fewell 
(202) 955-1891 
bfewel1@hunlon.com 


Mark G Weisshaar 
(202) 955-1537 
mweisshaar@hunton.com 


James W. Rubin 
(202) 955·1611 
jrubin@hunlon.com 


Raleigh Omce 
One Bank of America Plaza 
Suite 1400 
421 Fayetteville Street 
Raleigh, NC 27601 


Craig A Brornby 
(919) 899-3032 
cbromby@hunton.com 


Atlanta omce 
Bank of America Plaza 
Suite 4100
 
600 Peachtree Sireet, NE
 
Allanta, GA 30308-2216
 


Catherine p. Lillie 
(404) 888-4047
 
cliltle@hunton.com
 


Robert E. Hagfoss 
(404) 888-4042
 
rhogfoss@hunlon.com
 


Richmond omce 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219-4074 


Brooks M Smith 
(804) 787·8086
 
bsmith@hunton.com
 


Timothy G Hayes 
(804) 788·8244
 
thayes@hunton.com
 


New York Omce
 
200 Park Avenue
 
New York, NY 10186-0091
 


Kathy Robb 
(212) 309·1128
 
krobb@hunton.com
 


Los Angeles omce 
550 South Hope Street 
Suile 2000 
Los Angeles, CA 90071·2827 


Chris M. Amantea 
(213) 532·2102 
camantea@hunton.com 


Army Corps Offers More Flexibility In Obtaining 
Clean Water Act Section 404 Permits 
Corps Issues New Regulatory Guidance Letter on Jurisdictional 


Determinations, AI/owing Applicants to Secure More Expedited 


Permits 


On June 26, 2008, the U.S. Army Corps 


of Engineers (Corps) released RegUlatory 


Guidance Letter No. 08-02 (RGL 08-02), 


the latest in a series of agency actions 


intended to clarify how the Corps and the 


Environmental Protection Agency (EPA) 


will implement their permitting programs 


under the Clean Water Act (CWA) section 


404 and the Rivers and Harbor Act (RHA) 


sections 9 and 10 in the wake of the 


Supreme Court ruling in United States v. 


Rapanos. RGL 08-02 should provide the 


Corps districts with needed flexibility to 


streamline the permit process for project 


developers and others who seek more 


expedited permit decisions and do not 


contest the agencies' jurisdiction over their 


projects. 


More than a year ago, the Corps and EPA 


jointly issued guidance regarding CWA 


jurisdiction atter Rapanos (Guidance), 


establishing a process for determining 


whether streams, wetlands and other 


waterways are "waters ofthe United 


States," and thereby subject to permitting 


under the CWA and RHA. As part of 


that Guidance, the Corps issued RGL 


07-01, which reqUired all CWA section 


404 applicants to obtain an "approved 


jurisdictional determination" (approved 


.ID) for each water body impacted by a 


project. This was a significant change from 


the existing practice, where developers 


seeking expedited permits sought only 


non-binding "preliminary jurisdictional 


determinations" (preliminary JDs) from the 


relevant districts. However, under the new 


Guidance and RGL07-01, every applicant 


had to go through a time and resource­


consuming, formally approved JD process 


to determine jurisdiction, regardless of 


whether jurisdiction was contested, 


The Corps has now revised its Guidance 


to restore the needed flexibility to stream­


line permitting. As to approved .IDs, the 


new RGL: 


-7	 defines approved JDs; 


-7	 describes when approved JDs are 


necessary, for example, where juris­


diction is contested or does not exist, 


or a landowner, permit applicant, or 


other "affected party" requests one; 


-7	 gives the district discretion to use 


approved JDs where it determines 


appropriate; and 
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Corps/EPA Wetlands 
Compensatory Mitigation Rule 


Bay Planning Coalition
Committees Workshop & Briefing


Port of Oakland
July 23, 2008







Overview
•


 
Background


•
 
Rule Highlights


•
 
Changes from 
Proposal


•
 
Next steps







Timeline
•


 
11/03 –


 
Congressional directive


•
 


1/05 –
 


Corps/EPA coordination
•


 
3/28/06 –


 
Proposal in Federal Register


•
 


6/30/06 –
 


Close of comment period
•


 
12/17/07-


 
OMB review initiated


•
 


3/14/08 –
 


OMB review completed
•


 
3/31/08 –


 
Final Rule released


•
 


4/10/08 –
 


Final Rule in Federal Register







Compensatory Mitigation


•
 


Clean Water Act §404 requires a 
permit to discharge dredged or fill 
material into waters of the U.S.


•
 


Impacts must be:
–


 
Avoided


–
 


Minimized 
–


 
For unavoidable impacts, compensatory 
mitigation is required







Compensatory Mitigation
•


 
Action taken to replace aquatic resources 
lost to authorized and unavoidable impacts 
–


 
“No Net Loss”


•
 


Methods:


Enhancement
30.0%


Creation
20.2%


Preservation
14.7%


Restoration
35.2%


(ELI, 2006)







Providing Mitigation


•
 


Permittee-responsible 
mitigation (PRM)


•
 


Third-party 
mitigation
–


 
Mitigation Banks


–
 


In-Lieu Fee (ILF)


Banks
33%


ILF
7%


PRM
60%


(USACOE, 2005)







Third-Party Mitigation
•


 
Mitigation Banks: 


•Initiated in advance of impacts
–


 


Credit release tied to performance
•Most sponsored by entrepreneurs 
•450 banks/198 pending (2005)


•
 


In-Lieu Fee programs: 
•Initiated after impacts
•Most sponsored by government or non-profits
•46 programs/11 pending (2006)







Mitigation Plans
1.


 
Project objectives


2.
 


Site selection factors
3.


 
Site protection 
instrument


4.
 


Baseline information 
(at impact site and 
compensation site)


5.
 


Credit determination 
methodology


6.
 


Work plan


7.
 


Maintenance plan
8.


 
Performance 
standards


9.
 


Monitoring 
requirements


10.Long-term 
management plan


11.Adaptive management 
plan


12.Financial assurances







Proposed Rule
•


 
Received 12,103 comment letters


•854 distinct letters
•11,249 form letters


•
 


Most distinct letters express general 
support: “necessary addition”


•
 


Some distinct letters/most form letters 
expressed opposition/suggested 
revisions







Key Changes to Final Rule


•
 


Retain ILF mitigation but with 
significant reforms


•Advance planning requirement
•Financial accounting requirements
•Same review process as banks


•
 


Reduce discretionary language 


•
 


Clarify stream mitigation standards







Compensation Hierarchy 
1.


 
Credits from a mitigation bank


2.
 


Credits from an in-lieu fee program


3.
 


PRM using a watershed approach


4.
 


PRM on-site


5.
 


PRM off-site







Transition
•


 
Rule went into effect on June 9, 2008 


•
 


Mitigation banks
–


 
Existing banks and those approved by July 9, 
2008, are grandfathered


–
 


Instrument modification will trigger compliance 
with new requirements


•
 


In-lieu Fee mitigation
–


 
Existing ILFs


 
and those approved by July 9, 


2008: 2-yr transition period
–


 
Additional 3 years possible if “good cause”







Key Messages
•Emphasizes best available science


•
 


Addresses all applicable NRC recommendations


•Promotes innovation
•


 
Encourages expansion of mitigation banking


•Focuses on results
•


 
Establishes sound and enforceable 
administrative requirements







Next Steps
•


 
Outreach/Training
–


 
Corps/EPA Joint National Meeting –


 May/08
–


 
SWS/ASWM Workshop May/08


–
 


Federal/State IRT Training-
 


June/08
–


 
Web-based Training Courses –


 Spring-Summer ’08
•Implementing Guidance







Questions?
•


 
Contacts:
–


 
EPA Region 9: Eric Raffini
raffini.eric@epa.gov


•
 


Compensatory Mitigation Website:
–


 
http://www.epa.gov/wetlandsmitigation/



http://www.epa.gov/wetlandsmitigation/
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On March 31, 2008, the u.s. Environmental Protection Agency (EPA) and the u.s. 
Army Corps of Engineers (the Corps) announced innovative new standards to 
promote no net loss of wetlands by improving wetland restoration and protection 
policies, increasing the effective use of wetland mitigation banks and 
strengthening the requirements for the use of in-lieu fee mitigation. These new 
wetlands compensatory mitigation standards emphasize best available science, 
promote innovation and focus on results. This rule follows the recommendations 
of the National Research Council by establishing equivalent, effective standards for 
all forms of wetland replacement projects under the Clean Water Act. 


Emphasize Best Available Science 


The new standards clearly affinn the requirement to adhere to the "mitigation sequence" of "avoid, minimize and 
compensate": anyone wishing to obtain a pennit to impact a wetland or other aquatic resource must first avoid and 


minimize impacts, and then compensate for unavoidable impacts. The rule's emphasis on avoiding impacts to wetlands and 
other water resources recognizes that despite progress over the last two decades there are sti11large gaps in the science of 
restoration ecology. The National Research Council (NRC) and others in the scientific community have stressed that, in 
light of continued uncertainty associated with the successful replacement of many types of wetlands, the first step should 
always be to avoid impacting these important aquatic resources if possible. For unavoidable impacts, the rule incorporates 
key NRC recommendations associated with improving the planning, implementation and management of wetland 
replacement projects provided in the NRC's 2001 assessment of wetland replacement practices. Specifically, the rule: 


Emphasizes that the process of selecting a location for compensation sites should be driven by assessments of 
watershed needs and how specific wetland restoration and protection projects can best address those needs; 


Requires measurable and enforceable ecological perfonnance standards for all types of compensation so that 
project success can be evaluated; 


Requires regular monitoring to document that compensation sites achieve ecological perfonnance standards; 


Clearly specifies the components of a complete compensation plan based on the principles of aquatic ecosystem 
science; and 


Emphasizes the use of science-based assessment procedures to evaluate the extent of potential water resource 
impacts and the success of compensation measures. 


Black-necked stilts in a restored seasonal 
wetland at the Plummer Creek Mitigation 
Bank in Newark, California 


What is a Wetland Mitigation Bank? 
A wetland mitigation bank is a wetland area that has been restored and 
protected to provide compensation for impacts to wetlands. A mitigation 
bank may be created when a govenunent agency, corporation, nonprofit 
organization or other potential bank sponsor undertakes wetland restora­
tion and protection activities under a fonnal agreement with the Corps. 
This fonnal agreement describes the wetland area's restoration plan and 
establishes the number of environmental credits the restoration work can 
potentially generate. Although most mitigation banks are designed to 
compensate only for impacts to various wetland types, in recent years 
banks have been developed to compensate specifically for impacts to 
streams. 







Promote Innovation 
The new standards encourage the expansion ofmitigation banking, a reliable and verifiableinarket;basedm:ethpdgf++\, 
wetland and water resource replacement. The standards accomplish this by: 


Creating a flexible preference for the use ofmitigation bank credits to satisfy requirements for wetlands 
compensatory mitigation, since banks can help reduce many of the risks and uncertainties asso~iatedwith 


compensatorymitigation; 
Simplifying the process for using existing mitigation banks by clearly stating that approved banksare able to 
compensate for all permitted impacts; and 
Making the process ofestablishing a mitigation bank more predictable by establishing disciplinedtimelitJe~,~qt;.the.•.~ 


review ofbank proposals. .'.. ····•. 2)·/'·)· ... ··'2 
• -."c'" ..._ "_.'_ • 


The new standards' emphasis on the use of watershed assessments toidentify priority wetland restoraHonand prot~ction 
projects will encourage federal, state, tribal and local planning efforts. This, in tum, will result in faster and more effective 
compensation within the context of local or regional watershed needs. 


Focus on Results 
In order to ensure successful resource replacement projects, the standards establish sound and enforceable 
administrative requirements for all types ofcompensation projects concerning: 


Real estate instruments that protect the site;
 
Financial assurances for near- and long-term site stewardship;
 
Monitoring and contingency planning; and
 
Identification ofparties responsible for project tasks.
 


The new standards also expand and strengthen public participation in decisions regarding resource restoration and 
protection efforts. They require the inclusion ofinformation in public notices describing how impacts .w!ll be avoided, 
minimized and compensated for. Furthermore, all proposed mitigation banks ang in-lieu fee programs w11Jr~ceivePllblic 
notice and comment. The new standards will improve accountability for replacement projectsconduc:ted by the . 
regulated community by encouraging "performance-based" forms of wetland replacement such as mitigation banking: 
Unlike traditional forms of wetland replacement, the wetland restoration credits generated 8Ybank~~[~ tied to 
demonstrated achievement ofproject goals. Most importantly, the new rule will hold all. mitigation prqY!?r[S tothe same 
effective standards so that providers of high-quality wetland replacement projects are not at acompetitfvl<li~advantage 
to others being held to lower standards.:',·,'i~L 


;<~\::-\ .. ;-}:;?~~< 


Background . 'i"'" 
Wetlands and other aquatic resources play an important role in the environmental landscape. Those who iJ:lten:;d to 
dredge or deposit fill in wetlands or other waters of the U.S. must apply for a permit from the Cprps (or ~P~tapproved 
State) under the Clean Water Act. Consistent with the wetland program's goal ofi'nonetJpss ofwe~lati. e 
permits often require compensatory mitigation - typically, the restoration offonner (historically degF~41f s to 


For more information regarding compensatory mitigation and to download a copy of the new standards, see 
http://www.e.pa. gov/wetlandsmiHgation 


Corps Regulatory Program: http://www.usace.army.mil/inet/functions/cw/cecwo/reg 


National Academy of Sciences. Compensating for Wetland Losses Under the Clean Water Act. 2001. National 
Academy Press. Washington, D.C. Available at http://www.nap.edul 


mitigate the effects of wetland loss. 


Wetlands provide numerous beneficial functions including protecting and imprclyillg'~al(~~!Ag:il;WY;lpt(llyiqi 


wildlife habitat, storing floodwaters, reducing damages associated with st(')tm.s~rg~~~.·~I{tqlr,~~·tl 


and recharging underground sources of drinking water. 
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Energy and Water Appropriations
Project Funding - Fiscal Year 2009


(Amounts in Thousands)


Agenda II:b


Project FY 2008 
Omnibus


FY2009         
BPC 


Recommends


FY 2009  
President's 


Budget


FY 2009 
House*


FY 2009 
Senate 


Committee**
FY 2009 - Purpose of Funding


Redwood City Harbor (Deepening) 600 300 Initiate Feasibility
South San Francisco Shoreline 2600 2600 1400 Continued Feasibility


Hamilton Airfield Wetlands Restoration 8512 14000 4900 14000 4900 Continue Construction
Oakland Harbor 41328 38500 25092 26092 24000 Continue Construction
S. F.  Bay to Stockton (Baldwin & Stockton Ship Channels) 403 1200 1800 1000 Continue Construction
Sacramento River Deep Water Ship Channel 816 900 900 1100 900 Continue Construction
Moss Landing Harbor/Erosion Study - Sect. 1135 100 Initiate Feasibility
Oyster Point Harbor - Sect. 107 project Breakwater Construction
Pillar Point Harbor - Sect. 216 project 200 Shoreline Impact


Napa River 229 3600 Maint. Dredging
Oakland Harbor 8205 12000 7445 7073 7445 Maint. Dredging
Petaluma River 229 6500 Maint. Dredging
Pillar Point Harbor 3000 Breakwater repair
Pinole Shoal Management/Delta LTMS 462 2000 500 DMMP & Levee Rehab.
Project Condition Surveys 2241 2442 2442 2301 2422 Navigation Surveys
Redwood City Harbor 3800 570 Dredging 
Richmond Harbor 7193 8000 6850 6603 6950 Maint. Dredging
Sacramento River (30ft) 2848 5582 5582 5303 5582 Maint. Dredging
Sacramento River (Shallow Draft) 160 200 166 175  
Sacramento River Debris Removal 1324 1566 1566 1488 1566 Debris Removal
San Francisco Bay - Delta Model Structure 1037 1300 1106 1051 1106 Operate & Maintain
San Francisco Bay Long Term Mmgt. Strategy 2460 3200 3040 DMMO, DMMP & Science
San Francisco Harbor  S.F. Bar Channel (55ft.) 3112 3200 2514 2964 2514 Maint. Dredging
S. F. Harbor and Bay - Debris Removal 3936 4050 2805 3848 2805 Debris Removal
San Leandro Marina (Jack D. Maltester Channel) 1169 3000 Maint. Dredging
San Pablo Bay & Mare Island Strait 1696 3800 1140 1083 1140 Pinole Shoal Dredging
San Rafael Creek 1016 4500 3088 Maint. Dredging
Suisun Bay Channel/New York Slough 2856 6200 Maint. Dredging
Suisun Channel 3000 2982 2833 2982 Maint. Dredging


* U.S. House Appropriations Committee   FY2009 Energy and Water  appropriations bill http://appropriations.house.gov/Subcommittees/sub_ew.shtml


** Senate Bill 3268 - http://appropriations.senate.gov/legislation.cfm


General Investigations


Continuing Construction Projects


Operations and Maintenance


 





		Project Fundings






BILL NUMBER: AB 1017 AMENDED                                                         AGENDA ITEM: IV 
 BILL TEXT 
 
 AMENDED IN SENATE  JULY 2, 2008 
 AMENDED IN ASSEMBLY  JANUARY 7, 2008 
 AMENDED IN ASSEMBLY  APRIL 9, 2007 
 
INTRODUCED BY   Assembly Member Ma 
 
                        FEBRUARY 22, 2007 
 
   An act to amend Section 21151 of the Public Resources Code, 
relating to environmental quality. 
 
 
 LEGISLATIVE COUNSEL'S DIGEST 
 
 
   AB 1017, as amended, Ma. California Environmental Quality Act: appeal to local lead agency's elected 
decisionmaking body. 
 
   (1) The California Environmental Quality Act (CEQA) requires a lead agency, as defined, to prepare, or 
cause to be prepared, and certify the completion of, an environmental impact report (EIR) on a 
project that it proposes to carry out or approve that may have a significant effect on the environment or to 
adopt a negative declaration if it finds that the project will not have that effect. CEQA also requires a lead 
agency to prepare a mitigated negative declaration for a project that may have a significant effect on the 
environment if revisions in the project would avoid or mitigate that effect and there is no substantial 
evidence that the project, as revised, would have a significant effect on the environment. 
 
   CEQA provides that if a nonelected decisionmaking body of a local lead agency certifies an EIR, 
approves a negative declaration or mitigated negative declaration, or determines that a project is not 
subject to CEQA, that certification, approval, or determination may be appealed to the agency's elected 
decisionmaking body, if any. 
 
   This bill would require that appeal to be  brought   filed  within 30 days of the certification,  approval  of 
the project  , or determination,  unless  that  the  period  for filing the appeals  is extended to a maximum 
of 60 days by the elected decisionmaking body, in which case  the   an  appeal would be required to 
be  brought   filed  within that extended period.  The bill would also extend the deadline for filing 
specified actions or proceedings until the elected decisionmaking body acts on the appeal. The bill would 
provide that a notice of an approval or a determination to carry out a project subject to CEQA, 
or a notice of a determination that a project is not subject to CEQA,would be invalid if the approval of the 
project is appealed. The bill, following final action by the elected decisionmaking body on the appeal, 
would require the local lead agency to file a notice of an approval or determination to carry out the project 
and would authorize the local lead agency to file a notice of a determination that the project is not subject 
to CEQA.  By increasing the duties of a local government  to determine whether to extend an appeal 
period   with respect to these provisions  , the bill would impose a state-mandated local program. 
 
   (2) The California Constitution requires the state to reimburse local agencies and school districts for 
certain costs mandated by the state. Statutory provisions establish procedures for making that 
reimbursement. 
 
   This bill would provide that no reimbursement is required by this act for a specified reason. 
   Vote: majority. Appropriation: no. Fiscal committee: yes. 
                           State-mandated local program: yes. 
 
 
 
 
 
 







 
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 
 
  SECTION 1.  Section 21151 of the Public Resources Code is amended to read: 
 
   21151.  (a) All local agencies shall prepare, or cause to be prepared by contract, and certify the 
completion of, an environmental impact report on a project that they intend to carry out or approve 
that may have a significant effect on the environment. When a report is required by Section 65402 of the 
Government Code, the environmental impact report may be submitted as a part of that report. 
 
   (b) For purposes of this section, a significant effect on the environment shall be limited to substantial, or 
potentially substantial, adverse changes in physical conditions that exist within the area as defined in 
Section 21060.5. 
 
   (c)  (1)    If a nonelected decisionmaking body of a local lead agency certifies an environmental impact 
report, approves a negative declaration or mitigated negative declaration, or determines that a project is 
not subject to this division, that certification, approval, or determination may be appealed to the agency's 
elected decisionmaking body, if any.  An appeal brought pursuant to this subdivision shall be brought 
within 30 days of the certification, approval, or determination, unless that period is extended to a 
maximum of 60 days by the elected decisionmaking body, in which case the appeal shall be brought 
within the extended period determined by the elected decisionmaking body.   
 
   (2) (A) An appeal filed pursuant to paragraph (1) shall be filed within 30 days of the approval of the 
project, unless the period for filing appeals is extended pursuant to subparagraph (B), in which 
case any appeal shall be filed within that extended period.  
 
   (B) The elected decisionmaking body may extend the period for filing appeals pursuant to paragraph (1) 
to a maximum of 60 days after the date of the approval of a project.   
 
   (3) A deadline for filing an action or proceeding, pursuant to Section 21167, to attack, review, set aside, 
void, or annul an act or decision of the local lead agency, for which an appeal has been filed pursuant to 
paragraph (1), shall be extended until the elected decisionmaking body acts on the appeal filed pursuant 
to that paragraph.   
 
   (4) (A) A notice of an approval or determination filed pursuant to subdivision (a) or (b) of Section 21152 
is invalid if the approval or determination of the nonelected decisionmaking body has been appealed 
pursuant to paragraph (1).   
 
   (B) Following final action by the elected decisionmaking body on an appeal filed pursuant to paragraph 
(1), the local lead agency shall file a notice of an approval or determination pursuant to subdivision (a) of 
Section 21152, or may file a notice of an approval or determination pursuant to subdivision (b) of Section 
21152, if applicable.  
 
  SEC. 2.  No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California 
Constitution because a local agency or school district has the authority to levy service charges, fees, or 
assessments sufficient to pay for the program or level of service mandated by this act, within the meaning 
of Section 17556 of the Government Code. 
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Impact of Climate Change Impact of Climate Change 
on the Maritime Industryon the Maritime Industry


•• Clean Air Act Clean Air Act 
RegulationsRegulations


•• California RegulationsCalifornia Regulations


•• Climatological Impacts Climatological Impacts 
on Ports and Coastal on Ports and Coastal 
AreasAreas


•• New TechnologiesNew Technologies







CaliforniaCalifornia’’s  AB 32s  AB 32


•• Goal: reduce greenhouse gas (GHG) emissions to Goal: reduce greenhouse gas (GHG) emissions to 
2000 levels by 2010 (11% below business as 2000 levels by 2010 (11% below business as 
usual), and to 1990 levels by 2020 (25% below usual), and to 1990 levels by 2020 (25% below 
business as usual).business as usual).


•• Sets enforceable statewide cap on GHG Sets enforceable statewide cap on GHG 
emissions that will be phased in starting in 2012. emissions that will be phased in starting in 2012. 


•• Mandatory reporting system already established Mandatory reporting system already established 
to track and monitor global warming emissions to track and monitor global warming emissions 
levels.levels.


•• Draft Scoping Plan published in June 2008Draft Scoping Plan published in June 2008
•• Goods movement is one category of emissions Goods movement is one category of emissions 


reductionsreductions







AB 32 Draft Scoping PlanAB 32 Draft Scoping Plan


•• 250% increase in port 250% increase in port 
activity by 2020activity by 2020


•• Proposition 1B funds and Proposition 1B funds and 
clean air plans implemented clean air plans implemented 
by portsby ports


•• Preliminary Preliminary 
recommendations include:recommendations include:
•• Ship electrification at ports Ship electrification at ports 


(0.2 ton reduction)(0.2 ton reduction)
•• Goods movement efficiency Goods movement efficiency 


measures (3.5 tons)measures (3.5 tons)







Current Current 
California Maritime California Maritime 


RegulationsRegulations


•• OceanOcean--Going Vessel Auxiliary Diesel EnginesGoing Vessel Auxiliary Diesel Engines
•• Intended to essentially eliminate the use of dirty bunker Intended to essentially eliminate the use of dirty bunker 


oil as fuel within 24 miles of the coastoil as fuel within 24 miles of the coast
•• Enforcement discontinued as of May 7, 2008 after Enforcement discontinued as of May 7, 2008 after 


successful court challenge based on federal presuccessful court challenge based on federal pre-- 
emptionemption


•• CARB has proposed a replacement regulationCARB has proposed a replacement regulation
•• Onboard IncinerationOnboard Incineration
•• Banned within 3 miles of coastBanned within 3 miles of coast
•• Mobile Cargo Handling EquipmentMobile Cargo Handling Equipment
•• Requires compliance with onRequires compliance with on--road or offroad or off--road road 


emissions standardsemissions standards







Proposed CaliforniaProposed California 
Maritime RegulationsMaritime Regulations


•• Auxiliary Engines Operated on OceanAuxiliary Engines Operated on Ocean-- 
Going Vessels atGoing Vessels at--BerthBerth
•• Major impact on shore operationsMajor impact on shore operations
•• Effectively requires coldEffectively requires cold--ironing, although ironing, although 


alternatives are availablealternatives are available
•• Likely to become effective relatively soonLikely to become effective relatively soon


•• Commercial Harbor CraftCommercial Harbor Craft
•• Engine replacementEngine replacement
•• Likely to become effective relatively soonLikely to become effective relatively soon







Proposed California Proposed California 
Maritime RegulationsMaritime Regulations


•• Heavy Duty OnHeavy Duty On--Road Drayage Road Drayage 
TrucksTrucks
•• Engine upgrade or replacementEngine upgrade or replacement


•• Vessel Speed ReductionVessel Speed Reduction
•• First maritime emissions reduction First maritime emissions reduction 


plan specifically linked to AB 32 plan specifically linked to AB 32 
goalsgoals


•• Workshop stageWorkshop stage







Current Current 
Federal Maritime Federal Maritime 


RegulationsRegulations
•• 40 CFR 89 and 40 CFR 40 CFR 89 and 40 CFR 


94 contain standards for 94 contain standards for 
small and all other small and all other 
marine engines, marine engines, 
respectivelyrespectively


•• Tier 1 and Tier 2 Tier 1 and Tier 2 
standards are currently standards are currently 
in effectin effect



http://gcaptain.com/maritime/blog/the-wartsila-sulzer-super-engine/the-wartsila-sulzer-super-engine/





Proposed Proposed 
Federal Maritime RegulationsFederal Maritime Regulations


•• Tier 3 and Tier 4 standards, which will be Tier 3 and Tier 4 standards, which will be 
progressively more stringent, are in the progressively more stringent, are in the 
process of being developed and adoptedprocess of being developed and adopted


•• Regulations will reduce NOX by 80 percent, Regulations will reduce NOX by 80 percent, 
particulate matter by 90 percent, and particulate matter by 90 percent, and 
““substantiallysubstantially”” reduce emissions of reduce emissions of 
hydrocarbonshydrocarbons







Interaction Between Clean Air Interaction Between Clean Air 
Act, Maritime Regulations and Act, Maritime Regulations and 


AB 32AB 32
•• Maritime Air Quality Maritime Air Quality 


Improvement Plan (MAQIP) Improvement Plan (MAQIP) 
covers carbon equivalent covers carbon equivalent 
criteria pollutantscriteria pollutants


•• MAQIP goes beyond current MAQIP goes beyond current 
emission limitationsemission limitations


•• Sets stage for GHG carbon Sets stage for GHG carbon 
equivalent reductionsequivalent reductions







Interaction: ContInteraction: Cont’’dd


•• Generates potential for emission Generates potential for emission 
credits / offset under cap and credits / offset under cap and 
tradetrade


•• AB 32 will supersede clean air AB 32 will supersede clean air 
act requirementsact requirements


•• Note: CoNote: Co--pollutant problempollutant problem







The New Cap and Trade SystemThe New Cap and Trade System


•• Cap and Trade Under Cap and Trade Under 
CaliforniaCalifornia’’s AB 32 s AB 32 


•• Carbon TradingCarbon Trading


•• Carbon FinanceCarbon Finance


•• Carbon TaxationCarbon Taxation


•• InsuranceInsurance
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Superior Court Decision Mandates Balance in Adoption of Storm Water Quality 
Regulations 


Authored By: Mary Lynn K. Coffee, Melissa A. Poole, Jeremy N. Jungreis 
07/09/08 


In a decision that could dramatically improve the regulatory environment for lOcal governments and 
regulated industries that must comply with storm water regulations, on July 2, 2008, an Orange 
County Superior Court ordered the Los Angeles Regional Water Quality Control Board ("L.A. 
Regional Board") to review and reconsider storm water quality regulations contained in the Water 
Quality Control Plan for the Los Angeles Region ("Basin Plan"). The Court found that the Basin 
Plan presently fails to properly comply with statutes requiring balancing of economic impact, need 
for housing, physical and chemical characteristics of storm water, and other considerations. The 
Court issued a writ invalidating portions of the Basin Plan and directing review and reconsideration 
of beneficial uses and water quality objectives (collectively called 'Water Quality Standards") as 
they apply to storm water and urban runoff (collectively called "Stormwater"). See City ofArcadia v. 
State Water Resources Control Board, Case No. 06CC02974 (July 2,2008) ("Order"). To view the 
Court's Order and Peremptory Writ of Mandate, click here. 


The Court fl,lrther ordered the L.A. Regional Board to suspend all activities relating to the 
implementation and enforcement of the Water Quality Standards in the Basin Plan as applied to 
Stormwater, whether through Total Maximum Dally Loads ("TMDLs") or other Basin Plan 
amendments or regulations, National Pollutant Discharge Elimination Syste,m ("NPDES") permits, 
water quality policies or some other mechanism. As a result of the Order, the L.A. Regional Board 
cancelled a noticed Board workshop scheduled for July 7 relating to the municipal stprmwater . 
permit for the County of Ventura. 


A coalition of 18 Los Angeles County cities and the Building Industry Legal Defense Foundation 
("BILD") sued the Los Angeles Regional Board following its refusal to review and revisit, during the 
2004 triennial review process, its underlying Basin Plan and Water Quality Standards as they 
applied to Stormwater. The Cities and BILD argued that the LA Regional Board failed to comply 
with the federal Clean Water Act sections 1313(a) and (c) and California Water Code sections 
13000 and 13241 when they adopted Water Quality Standards in the Basin Plan in the early 
1970's, and sUbsequently renewed those Water Quality Standards, without taking into account 
available information regarding the unique characteristics of Stormwater to include: the extreme 
variability of pollutant loads and concentrations associated with Stormwater and the economic 
impacts of Stormwater regulations. 


State and federal statutes require Regional Boards to consider a number of different factors in 
adopting Water Quality Standards, including the environmental characteristics and quality of water 
in the waterbody under consideration, the water quality conditions that can be reasonably 
achieved, the economic impacts of proposed Water Quality Standards, and the need for housing in 
the region. 


The Superior Court agreed that the L.A. Regional Board violated those statutes in adopting and 
renewing Water Quality Standards In the Basin Plan and vacated the LA Regional Board's action 
approving its most recent 2004 Triennial Review of the Basin Plan. The Court ordered the L.A. 
Regional Board to review and, where appropriate, revise Water Quality Standards applicable to 
Stormwater in light of all the factors discussed above. In addition, the Superior Court ordered 
elimination from the Basin Plan of all "potential" beneficial uses and related water quality 
objectives, finding that it is contrary to State and federal law to adopt "potential" beneficial uses 
and related Water Quality Standards. 
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This decision is important for a number of reasons. First, the Court recognized the unique water 
quality characteristics of Stormwater and held that the L.A. Regional Board could not simply Ignore 
those unique physical and chemical characteristics when adopting or renewing Water Quality 
Standards, NPDES permit requirements, TMDLs and TMDL limits, and other regulatory limitations 
applicable to Stormwater. Second, the Court recognized the critical importance of, and for the first 
time enforced, Regional Board compliance with California Water Code Sections 13000 and 13241 
in adopting and renewing Water Quality Standards and related TMDL and NPDES permit 
requirelT)ents. Regional Board compliance with state. law, to include balancing of all faqlors listed in 
the statutes, is crucial to development of Water Quality Standards that protect water quality, but 
also are feasible to implement. 


As a result of this ruling, the L.A. Regional Board must (and other similarly situated Regional 
Boards should) balance and consider these statutory factors in establishing, reviewing, and 
revising Basin Plan Water Quality Standards. They should also consider these statutory factors in 
regulatory actions necessary to implement and enforce Water Quality Standards, includi'1g setting 
requirements and conditions for industrial storm water permits (to Include construction storm water 
permits), municipal storm water permits, and Clean Water Act section 401 water quality 
certifications. The balancing required by the Court should lead to more reasonable and 
appropriate, yet protective, Stormwater regulations and standards. 


Mary Lynn K. Coffee has extensive experience in compliance with, and permitting and approvals 
for development projects under local, state and federal resource protection laws and has particular 
expertise in the development of construction and post-construction surface water quality 
compliance programs for existing and new real estate deV'Jlopments. She can be reached at 
949.833.7800 or mlcoffee@nossamam.com. 


Jeremy N. Jungreis has extensive experience in all aspects ofwater quality compliance and has 
particular expert/~~ in Total Maximum Daily Load (TMDL) development and engagement, NPDES 
and stormwater permitting and amendinglrevising water quality standards to allow sustainable 
development. He can be reached at 949.477.7635 or jjungreis@nossaman.ct;Jm. 


Melissa A. Poole represents public agencies, corporations and public and private water purveyors 
on matters involvin{j environmental compliance, groundwater management, water rightsand 
litigation involving groundwater and soil contamination. She can be reached at 213.612.7870 or 
mpoole@nossaman.com. 


Los Angeles I San Francisco I Orange County I Sacramento rWashington, D.C. I Arlington I Austin t Seattle 
Copyright © 2008 Nossaman llP. All RIghts Reserved. 
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RUTAN & TUCKER LLP FILED 
RICHARD MONTEVIDEO (State Bar No. 116051) SUPERIOR COURT OF CALIFORNIA 


COUNTY 01" ORANGE611 Anton Boulevard) Fourteenth Floor CIVIL COMPLEX L111GATION CENTER 
Costa Mesa, Califorma 92626-1950 
Telephone: 714-641-5100 JUL 022008 
FacsImile: 714-546-9035 


ALANs.p~e Court 


Attorneys for Petitioners 
BY'rlrh 


SUPERIOR COURT FOR THE STATE OF CALIFORNIA 


COUNTY OF ORANGE, CENTRAL JUSTICE CENTER 


THE CITIES OF ARCADIA, Case No. 06CC02974 
BELLFLOWER, CARSON, Honorable Thierry Patrick Colaw 
CERRITO~ CLAREMON1 Dept: CX-I04 -
COMMERcE DOWNEY, vUARTE, 
GARDENA, GLENDORA, HAWAIIAN JUDGMENT 


£~1'J&r=#~YPARK 
PARAMouNT, SANTA FE sPRiN'GS, 
SIGNAL IllLL, VERNON, WALNUT, 
WEST COVINA, and WHITTIER, 
municiJ:>a1 coworations, and BUILDING 
INDUSTRY LEGAL DEFENSE 
FOUNDATION, a non-profit
corporation, 


PetitionerslPlaintiffs, 


vs. 


THE STATE WATER RESOURCES 
CONTROL BOARD; and THE 
CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, LOS 
ANGELES REGION, 


RespondentslDefendants. 


This matter came on regularly for hearing and trial at 10:00 a.m. on February 


27,2008, in Department CX-I04 ofthe above entitled court, the Honorable Thierry 


Patrick Colaw, presiding. Richard Montevideo and Peter J. Howell ofRutan & 


Tucker, LLP appeared on behalfofPetitioners and Plaintiffs, the Cities ofArcadia, 
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Bellflower, Carson, Cerritos, Claremont, Commerce, Downey, Duarte, Glendora, 


Hawaiian Gardens, Irwindale, Lawndale, Monterey Park, Paramount, Santa Fe 


Springs, Signal Hill, Vernon, and Whittier, and the Building Industry Legal Defense 


Foundation (collectively "Petitioners"). Jennifer F. Novak and Michael W. Hughes 


ofthe California Attorney General's Office appeared on behalfofRespondents and 


Defendants, the State Water Resources Control Board and the California Regional 


Water Quality Control Board, Los Angeles Region (collectively "Respondents"). 


The Petition/Complaint as filed also included as Petitioners and Plaintiffs the Cities 


ofGardena, Walnut and West Covina, but these cities had previously separately 


voluntarily dismissed their claims without prejudice. 


The matter having been extensively briefed, and the Court having reviewed 


the administrative record of Respondents' proceedings in this matter, along with the 


pleadings, the briefs submitted by counsel and the judicially noticed materials, 


having considered the oral arguments of counsel and having issued its Notice of 


RulingIDecision on March 13,2008, 


IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 


I. Judgment is hereby entered in favor ofPetitioners and against 


Respondents on the Petition for Writ of Mandate and Complaint for Declaratory and 


Injunctive Relief. 


2. A Peremptory Writ of Mandate shall issue under the seal of this Court 


commanding the Respondents, and their board members, officers, agents, attorneys, 


employees, and persons and entities acting on behalf of, or through color of the 


authority of said Respondents, in accordance with each Respondent's respective 


obligations under the law: 


(a) to void and set aside Los Angeles Regional Water Quality 


Control Board Resolution No. 2005-003, dated March 3, 2005, wherein the 


2004 Triennial Review of the Water Quality Control Plan for the Los Angeles 


Region ("Basin Plan") was concluded; 
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(b) during the course 0 the reopened 2004 Triennial Review, or if 


Respondents determine not to re pen the 2004 Triennial Review, then during 


the course ofthe next scheduled riennial review: (i) to review and, where 


appropriate, revise the Water Qu lity Standards ("Standards")l in the Basin 


Plan, which apply or are to be a lied to storm water and urban runoff 


(collectively "Stormwater"),2 in ight of the factors and requirements set forth 


under Water Code sections 1324 and 13000, including, but not limited to, the 


specific factors set forth under ater Code sections 13241(a) - (f), and the 


considerations provided under ater Code section 13000; (ii) to revise the 


Standards that apply or are to be applied to Stormwater, such that no 


"potential" use designations for ch Standards remain in the Basin Plan; and 


(iii) to revise the Standards, as a propriate, during the Triennial Review 


process, after a full and fair publ'c hearing or hearings, and before concluding 


the triennial review. 


(c) to cease, desist, an suspend all activities relating to the 


implementation, application, an or enforcement of all Standards in the Basin 


Plan established to achieve "pot ntial" beneficial uses, as applied or to be 


applied to Stormwater, whether hrough Total Maximum Daily Loads 


("TMDLs") or other Basin Plan endments or regulations, or through 


National Pollutant Discharge EI mination System ("NPDES") permits, water 


quality policies or otherwise; and 


(d) to cease, desist, an suspend all activities relating to the 
I 


implementation, application, an or enforcement of the Standards in the Basin 


Plan, as applied or to be applied to Stormwater, whether through TMDLs or 


I As referenced herein, the term "W ter Quality Standards" or "Standards" shall 
mean the designated beneficial uses 0 the waters, as well as the water quality 
objectives established to achieve such esignated beneficial uses. 
2 Federal law defines "storm water" 0 include urban runoff, i.e., "surface runoff 
and drainage." (See 40 C.F.R. § 122. 6(b)(13).) 
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other Basin Plan amendments or regulations, or through NPDES permits, 


water quality policies or otherwi e, until such time as Respondents have 


reviewed and, where appropriate revised the Standards in light of the factors 


and requirements provided unde Water Code sections 13241 and 13000, 


including, but not limited to, the specific factors set forth under Water Code 


subsections 13241(a)~(f) (e.g., re uiring that the Standards be developed to 


achieve water quality conditions "that could reasonably be achieved," and 


after a consideration of the "eco omic" impacts on the dischargers, as well as 


after a consideration of the other factors referenced in Water Code section 


13241), and in light ofthe consi erations required under Water Code 


section 13000 (requiring the reg lation of state waters "to attain the highest 


water quality which is reasonabl ,considering all demands being made and to 


be made on those waters and the total values involved, beneficial and 


detrimental, economic and socia, tangible and intangible"). Nothing 


contained in this Paragraph 2(d) shall prevent the enforcement of any term or 


provision in an NPDES Stormw ter permit, except to the extent such term or 


provision is used or designed to mplement or enforce (i) any element of a 


TMDL or (ii) any numeric limit at may be included in any such NPDES 


permit as a means of enforcing Standard outside of the TMDL process. 


3. The Court hereby finds d declares that it is contrary to law to base 


Water Quality Standards on "potential' beneficial uses, as such a practice is contrary 


to the clear and specific requirement s t forth in Water Code section 13241(a) 


(which requires the consideration of" robable future beneficial uses" when 


establishing Standards), and as such p actice is inconsistent with Water Code section 


13000 (which requires a consideration of the "demands being made and to be made" 


on state waters). All Standards which pply or are to be applied to Stormwater and 


established to achieve "potential" ben tidal use designations, are hereby declared to 


be void and shall have no further fore or effect. 


227/06512Hlon 
935355.01 a06127/08 {Revised P oposed] JUDGMENT 







1
 


2
 


3
 


4
 


5
 


6
 


7
 


8
 


9
 


10
 


11
 


12
 


13
 


:: 


16
 


17
 


18
 


19
 


20
 


21
 


22
 


23
 


24
 


25
 


26
 


27
 


28
 
Rvtan • 1UiC_, LLP 
ottomoy. af law 


4. The Court, having reviewed the applicable provisions of State and 


federal law governing the triennial review process to be followed when reviewing 


and revising Standards (see 33 U.S.C. § 1313(c)(I) and Cal. Water Code §§ 13143 


and 13240), hereby further declares that a public hearing is to be conducted as a part 


ofthe triennial review process, and that such public hearing is to be conducted for 


the express purpose of reviewing and, as appropriate, modifying the Standards or 


adopting new Standards. (See 33 U.S.C. § 1313(c)(1).) The Court declares that, 


under applicable State and federa1law, the triennial review process is not to be 


concluded until such time as the need for appropriate modifications to the Standards 


has been considered, and until such time as actual modifications, where appropriate, 


have been made to the Standards or determined not to be made. 


5. Petitioners are awarded their costs of suit incurred. 


Dated: 2H~-'2008 


RESPECTFULLY SUBMITTED BY: 


RUTAN & TUCKER, LLP 


By:
R«--ic....-h-a-rdT""M'r"T"o-n-:-te-v.....i'"'Tde-o---­
Attorney for PetitionerslPlaintiffs 
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RUTAN & TUCKER, LLP 
RICHARD MONTEVIDEO (State Bar No. 116051) 
611 Anton Boulevard) Fourteenth Floor
Costa Mesa, CalifornIa 92626-1950 
Telephone: 714-641-5100
FacsImile: 714-546-9035 


Attorneys for Petitioners 


SUPERIOR COURT FOR THE STATE OF CALIFORNIA 


COUNTY OF ORANGE, CENTRAL JUSTICE CENTER 


THE CITIES OF ARCADIA, Case No. 06CC02974 
BELLFLOWER, CARSON, Honorable Thierry Patrick Colaw 
CERRITO~ CLAREMONT, Dept: CX-I04 
COMMERcE DOWNEY, DUARTE, 
GARDENA, GLENDORA, HAWAllAN PEREMPTORY WRIT OF 
GARDENS, IRWINDALE, MANDATE 
LAWNDALE, MONTEREY PARK, 
PARAMOUNT, SANTA FE SPRINGS, 
SIGNAL HILL, VE~Q~ WALNUT,
WEST COVINA, and w ruTTIER, 
munic~al c01]Jorations, and BUILDING
INDUSTRY LEGAL DEFENSE 
FOUNDATION, a non-profit
corporatIOn, 


PetitionerslPlaintiffs, 


vs. 


THE STATE WATER RESOURCES 
CONTROL BOARD; and THE 
CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, LOS 
A"NGELES REGION, 


Respondents/Defendants. 


TO RESPONDENTS STATE WATER RESOURCES CONTROL BOARD 
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AND THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 


LOS ANGELES REGION, AND TO THEIR BOARD MEMBERS, OFFICERS, 


AGENTS, ATTORNEYS, EMPLOYEES, AND TO ALL PERSONS ACTING ON 


THEIR BEHALF, OR THROUGH OR UNDER COLOR OF THEIR 


AUTHORITY: 


Judgment having been entered in this action, ordering that a peremptory writ 


of mandate be issued from this Court, 


YOU ARE HEREBY DIRECTED AND COMMANDED, UPON RECEIPT 


OF THIS WRIT, IN ACCORDANCE WITH YOUR RESPECTIVE 


OBLIGATIONS UNDER THE LAW: 


(1) To void and set aside Los Angeles Regional Water Quality Control 


Board Resolution No. 2005-003, dated March 3,2005, wherein the 2004 Triennial 


Review of the Water Quality Control Plan for the Los Angeles Region ("Basin 


Plan") was concluded; 


(2) During the course of reopened 2004 Triennial Review, or if 


Respondents determine not to reopen the 2004 Triennial Review, then during the 


course of the next scheduled triennial review of the Water Quality Standards 


("Standards")' in the Basin Plan: 


(a) to review and, where appropriate, revise the Standards which 


apply or are to be applied to storm water and urban runoff (collectively 


"Stormwater"),2 in light of the factors and requirements set forth under Water 


Code sections 13241 and 13000, including, but not limited to, the specific 


factors set forth under Water Code sections 13241(a) - (t), and the 


considerations provided under Water Code section 13000; 


I As referenced herein, the term "Water Quality Standards" or "Standards" shall 
mean the designated beneficial uses of the waters, as well as the water quality
objectives established to achieve such designated beneficial uses. 


2 Federal law defines "storm water" to include urban runoff, i.e., "surface runoff 
and drainage." (See 40 C.F.R. § 122.26(b)(l3).) 
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(b) to revise the Standards that apply or are to be applied to 


Stormwater, such that no "potential" use designations for such Standards 


remain in the Basin Plan; and 


(c) to revise the Standards, as appropriate, during said triennial 


review process, consistent with subsections (a) and (b) above and State and 


federal law, after a full and fair public hearing or hearings, and before 


concluding the triennial review. 


(3) to cease, desist, and suspend all activities relating to the 


implementation, application, and/or enforcement of all Standards in the Basin Plan 


established to achieve "potential" beneficial uses, as applied or to be applied to 


Stormwater, whether through Total Maximum Daily Loads ("TMDLs") or other 


Basin Plan amendments or regulations, or through National Pollutant Discharge 


Elimination System C'NPDES") permits, water quality policies or otherwise. 


(4) To cease, desist and suspend all activities relating to the 


implementation, application and/or enforcement ofthe Standards in the Basin Plan, 


as applied or to be applied to Stormwater, whether through TMDLs or other Basin 


Plan amendments or regulations, or through NPDES permits, water quality policies 


or otherwise, until such time as Respondents have reviewed and, where appropriate, 


revised such Standards in light ofthe factors and requirements provided under Water 


Code sections 13241 and 13000, including, but not limited to, the specific factors set 


forth under Water Code subsections 13241(a)-(f) (e.g., requiring that the Standards 


be developed to achieve water quality conditions "that could reasonably be 


achieved," and after a consideration of the "economic" impacts on the dischargers, 


as well as after a consideration of the other factors referenced in Water Code section 


13241), and in light of the considerations required under Water Code section 13000 


(requiring the regulation of state waters "to attain the highest water quality which is 


reasonable, considering all demands being made and to be made on those waters and 


the total values involved, beneficial and detrimental, economic and social, tangible 
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atfomfJYS at law 


and intangible"). Nothing contained in this Paragraph 4 shall prevent the 


enforcement of any term or provision in an NPDES Stormwater permit, except to the 


extent that any such term or provision is used or designed to implement or enforce 


(i) any element of a TNIDL, or (ii) any numeric limit that may be included in any 


such NPDES permit as a means of enforcing a Standard outside of the TMDL 


process. 


(5) To make and file a Return to this Writ within ninety (90) days from the 


date Respondents have taken all action necessary to comply with paragraphs (1)-(4), 


above. 


WITNESS the Honorable Thierry Patrick Colaw, Judge ofthe Superior Court. 


ATTEST my hand and the seal of this Court, this :2- day of..:::)U u./ ,
I
 


2008. 


ORANG,
 
CLERK
 


Dated: ~/-=:.;)-=--ll---'o",-,o",-",--- _ By:~~~~'1=- ~ 


LET THE FOREGOING WRIT ISSUE. 


Dated:.2J~ 2¢?t:J,f
/ 


RESPECTFULLY SUBMITTED BY: 


RUTAN & TUCKER, LLP 


By:
Ri~'cT""h-ar~d"""'M""""""'o-nt""'e-v~id'--e-o----


Attorney for PetitionerslPlaintiffs 
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